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1. Introduction 
 
Repurchase agreements - known as repos - are one of the main sources 

of liquidity for the financial system. On the one hand, they are used in the 
money market with the primary aim of funding short-term positions or 
settling financing operations for banking and financial institutions. On the 
other hand, repos are routinely used by central banks as a monetary policy 
tool in open market operations in order to increase or decrease the aggregate 
money supply in the economy. 

Despite being at the forefront of banking and financial markets, repo has 
thus far received little attention in the legal literature compared to other 
financial activities. Furthermore, legal scholars have barely exploited 
comparative analysis to better understand the common regulatory patterns 
and legal structures of repos across jurisdictions. Against this backdrop, aim 
of this paper is to shed some more light on repurchase agreements, providing 
a better understanding of the legal and economic implications underlying 
repo transactions. In our view, the law of a single country does not 
constitute in itself a useful subject of analysis due to the enormous size of 
the repo market and its interconnectedness to the global financial system. In 
view of this premise, we seek to provide a meaningful comparison of the legal 
frameworks for repos in the United States and in Europe, as these 
continental markets represent by far the largest portion of the global repo 
market. 

 
2. The legal and economic structure of repo transactions  

 
Repurchase agreements have a peculiar legal construct. On a 

preliminary basis, repos can be defined as a sale of financial assets coupled 
with a promise to repurchase the same assets at a later date at a pre-specified 
price1. A legal analysis of repurchase agreements requires an understanding 
of the transaction underlying these contracts. Most of the difficulties in 
determining a clear legal framework come from the repo being defined as a 
“sale and repurchase of the underlying security”. However, from a 
substantive perspective, repos are similar to secured loans disguised as a 
sale2. In other words, a repo is a form of short-term secured debt 
collateralized by financial assets3. Albeit being functionally deemed as a form 

 
1 In the interests of providing fuller information, it is worth mentioning the definition of a repo 

transaction provided by Section 1 (a) of the 2011 Global Master Repurchase Agreement: “From 
time to time the parties hereto may enter into transactions in which one party, acting through a Designated Office, 
(“Seller”) agrees to sell to the other, acting through a Designated Office, (“Buyer”) securities or other financial 
instruments (“Securities”) [...] against the payment of the purchase price by Buyer to Seller, with a simultaneous 
agreement by Buyer to sell to Seller Securities equivalent to such Securities at a date certain or on demand against 
the payment of the repurchase price by Seller to Buyer”. 
2 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, 2015, in LSE Legal Studies Working Paper, 21, 2015, p. 2. 
3 Therefore, a repurchase agreement is in essence much like a short-term interest-bearing loan 
against specific collateral, see M. STOCKLEY, Understanding Repurchase Agreements, 2012, available at 
https://www.treasury-management.com/index.php.  

https://www.treasury-management.com/index.php
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of secured lending, it comes to be structured as a sale and subsequent 
repurchase of an underlying asset4.  

A basic repo may be chronologically viewed as a two-leg bilateral 
contract. In the first leg (opening leg) of the transaction, one counterparty 
(the seller/borrower) transfers securities to another counterparty (the 
buyer/lender) in exchange for cash, at a fixed time and at prespecified price5. 
The price to be paid in exchange for collateral is calculated at a discount rate 
(called “haircut”) from the assets’ fair market value6. The second leg (closing 
leg) of the transaction is a simultaneous agreement whereby the buyer (the 
lender) agrees to sell the securities back to the seller (the borrower) and the 
latter agrees to repurchase them at a future date or on demand7. More 
specifically, the seller commits to repurchase the same quantity of equivalent 
securities, which are both object of the contract and underlying collateral 
posted in the transaction8. “Equivalent securities” means that securities have 
to be economically but not legally identical - i.e. they have to be fungible 
with those transferred - given the fact that the recipient might as well have 
sold them because the legal title has been transferred9. 

The difference between the price of the first leg and the (higher) price of 
the second leg represents the interest charged to the transaction and comes 
to be called the “repo rate”10. This repo rate, which is expressed in 
percentage points, should reflect the quality and liquidity of the collateral 
and the overall riskiness of the transaction.  

The repo price is a key distinguishing feature of repo transactions, 
because it is not a function of the market value of the securities at the original 
purchase date nor it is a forward price of the securities at the purchase date11. 
Instead, the price is a function of the original purchase price plus a financing 
cost element, notably the “repo rate”, thus differentiating repo from a 
traditional combination of a spot (i.e. immediate settlement) and a forward 
(i.e. immediate agreement but future settlement) transaction12.  

 
4 J. ARMOUR, D. AWREY, P. DAVIES, L. ENRIQUES, J. N. GORDON, C. MAYER, J. PAINE, Principles 
of Financial Regulation, Oxford, Oxford University Press, 2016, p. 452. 
5 Ibidem, p. 453. See also P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy 
Option to Address the Regulatory Void, op. cit., p. 27.  
6 J. ARMOUR, D. AWREY, P. DAVIES, L. ENRIQUES, J. N. GORDON, C. MAYER, J. PAINE, Principles 
of Financial Regulation, op. cit., p. 454.  
7 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 27.  
8 R. PEROTTI, The Repo Market, 2016, p. 1, available at http://rp.rperotti.com.  
9 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, APOLLO LEGAL/ASHURST 
LLP/ICMA, 2017, p. 23.  
10 R. PEROTTI, The Repo Market, op. cit., p. 1.  
11 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 1. 
12 Ibidem. A spot transaction is a contract for buying or selling a security for immediate settlement 
on the spot date, usually after two days after the trade. A forward transaction is a contract in 
which terms are agreed now but settlement will occur at a future date, see S. VALDEZ, P. 
MOLYNEUX, An Introduction to Global Financial Markets, London, Macmillan Palgrave, 2016, pp. 
498-504.  

http://rp.rperotti.com/
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The typical maturity - i.e. the final payment date at which principal and 
interests are due to be paid - is very short, usually overnight, but parties may 
agree on different arrangements13.  

Some remarks on the terminology surrounding the repo world are also 
worth mentioning. First, a repurchase agreement viewed from the 
perspective of the buyer is called a “reverse repo.” Repo and reverse repo are 
therefore two sides of the same transaction, in the sense that for each repo 
there is a specular reverse transaction in which the buyer purchases the 
seller’s securities, with a simultaneous commitment to resell, and lends the 
seller cash by “reversing in” the securities14. Second, repos have different 
maturity dates: if they are fixed, the repo agreement is called “term repo” 
and its maturity is generally very short-term. Parties may also agree on an 
“open repo” where there is no maturity date15. In the latter case, the 
borrower will confirm each morning to the lender whether the repo maturity 
needs to be extended overnight16. If the parties have agreed to conclude an 
open repo, either party has “on demand” rights to terminate the contract, 
provided they give notice before an agreed deadline. Otherwise, repos have 
generally overnight maturity17. Comparatively, US-based repo agreements 
are generally overnight, while Europe-based agreements tend to be a little 
longer18. At the termination date of the contract - i.e. when the contract has 
reached its purpose and no longer stands - parties may agree to extend the 
duration of the deal by renewing it through a process called “rollover”, in 
which the deal itself may be exactly replicated or adjusted with new 
contractual terms19.  

Further, some uncertainty may arise with respect to the terminology as 
the term “repo” is sometimes used by market practitioners to refer to two 
operationally equivalent instruments, i.e. the classic repurchase agreement 
itself and the sell/buy-back. A sell/buy-back is an outright sale of a bond on 
the value date, and an outright repurchase of that bond for value on a 
forward date20. Sell/buy-backs have simpler structures than repos as they 
are just related transactions (a spot sale of securities and a forward purchase 
of the same securities), relying on the economic relationship between the 

 
13 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 30.  
14 Ibidem, p. 29; see also S. LUMPKIN, Repurchase and Reverse Repurchase Agreements, in Federal Reserve 
Bank of Richmond Economic Review, 1987, p. 15, available at 
https://www.richmondfed.org/~/media/richmondfedorg/publications/research/economic_r
eview/1987/pdf/er730102.pdf. 
15 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 28.  
16 M. CHOUDHRY, The Repo Handbook, Oxford, Elsevier Science, 2010, p. 132. 
17 R. COMOTTO, Frequently Asked Questions on Repo, ICMA, 2015, p. 13, available at 
https://www.icmagroup.org/Regulatory-Policy-and-Market-Practice/repo-and-collateral-
markets/icma-ercc-publications/frequently-asked-questions-on-repo/.  
18 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, 2018, p. 18, available at 
https://ssrn.com/abstract=3165720. 
19 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 28. 
20 M. CHOUDHRY, An Introduction to Repo Markets, Chichester, John Wiley & Sons Ltd, 2006, p. 
11. 
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purchase price of the forward and the price of the spot plus a funding 
charge21. The most important difference is that a repo is always evidenced 
by a written contract, whereas the sell/buy backs may or may not be 
documented22. Sell/buy backs, especially if not documented in writing, are 
widely discouraged due to the increase in counterparty risk and due to the 
importance of having written close out netting provisions23. Historically, 
some markets use predominately repurchase agreements, such as the US, 
UK, Belgium, France, while in others sell/buy-back are more common, like 
in Italy or Spain24. Nowadays, according to the International Capital Market 
Association’s (ICMA) European Repo Market Survey, 92.4% of the trading 
in repo markets is carried through repurchase agreements, 7.3% through 
GMRA or equivalent master agreements documented sell/buy-backs and 
only 0.3% through undocumented sell/buy-backs25. 

As already mentioned, from an economic point of view a repo is 
functionally equivalent to a secured loan - where a borrower pledges an asset 
as collateral for the loan (which then becomes a secured debt) - because it 
combines the sale of securities with the contextual agreement to repurchase 
the same assets26. However, rather than secured debts, repo transactions - 
financially speaking - constitute secondary market trade in securities or, as 
for the case of money market transactions, short-dated cash transactions, 
similar in nature to certificates of deposits (CD), Treasury bills (T-Bills), 
commercial paper and floating rate notes (FNR)27. Repo transactions can 
also be seen as “hybrid” transactions carrying features of both categories, 
depending on whether the cash leg or the securities leg of the transaction 
mentioned above is dominant for the purposes of the parties28. Finally, more 
structured repo transactions may also be economically seen as financings or 
even derivatives29.  

When considering the economic nature of repo transactions, the first 
feature to emerge is an apparent paradox whereby a seller gives full legal 
ownership to a buyer for the term of the repo but does not transfer the risk 
and return on the assets: this entails that if the value of the collateral falls 

 
21 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 5. 
22 Ibidem. In order to deal with the shortcomings of sell/buy-backs, market participants found 
practical solutions such as gentlemen’s agreements to reprice in case of a decrease in value of 
the purchased securities. 
23 Ibidem. 
24 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 10. 
25 ICMA, European Repo Market Survey No 35, 2018, p. 18, available at 
https://www.icmagroup.org/Regulatory-Policy-and-Market-Practice/repo-and-collateral-
markets/icma-ercc-publications/repo-market-surveys/.  
26 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 30.  
27 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 4. 
28 Ibidem. 
29 Ibidem. The vast majority of the literature covering financial markets do not consider or treat 
repo as a derivative contract, but rather as a money market instrument. For a dissenting opinion 
see P. FAURE, Is the repo a Derivative?, in African Review of Economic and Finance, 2(2), 2011, p. 194 ff., 
in which the author argues that repo should be regarded as a derivative because is derived from 
an existing financial market instrument, i.e. the underlying instrument, and takes its value from 
another segment of the financial market.  
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down the seller would suffer a loss30. This paradox is the direct result of the 
seller’s commitment to repurchase the collateral on a specific date for a fixed 
price that equals the purchase price plus a return on the use of the buyer’s 
cash31. As argued above, as a consequence of its risk-bearing, the seller is 
entitled to receive the return on the collateral in compensation, but this can 
happen in two ways: (i) the return is paid automatically to the seller in the 
case of accrued interest on a coupon-bearing bond used as collateral; (ii) if 
the coupon is paid during the term of the repo, the return is payed directly 
to the buyer who has a contractual obligation to make an equivalent payment 
to the seller32.  

 
3. The legal nature of repo: a comparative overview 

 
The analysis should proceed to investigate the differences in the legal 

construct of repos between the two shores of the Atlantic. Understanding 
the divergent legal mechanics is not only relevant from a theoretical 
standpoint but it also affects the way the market is structured and how 
operations with repos are conducted in different jurisdictions33. Against this 
backdrop, it can be preliminary noted that due to its simple legal structure 
repo transactions are accepted in both common law and civil law 
jurisdictions, but a comparative survey of the contractual scheme shows that 
its legal construction is essentially different in Europe (including the UK) 
and in the USA, the most diverging feature lying in collateral 
management34. 

 
3.1. The European framework 

 
In Europe, the legal title of collateral is transferred from the seller to 

the buyer of the securities by means of an outright transfer of legal 
ownership, thereby making the European repo transaction a true sale35. 
During the life of the repo, the buyer holds legal title to the collateral and is 
therefore formally entitled to any ownership-related benefits, including 
coupons and dividends that may be paid by the issuer of the collateral36. 
However, at the same time, the seller retains the risk on the collateral as she 
agrees to buy it back. Clearly, the seller would not accept this risk without 

 
30 EUROCLEAR, Understanding Repo and the Repo Market, 2009, p. 22, available at 
https://www.theotcspace.com/sites/default/files/2011/11/003-the-repo-market.pdf. 
31 Ibidem.  
32 Ibidem. 
33 In Italy, for instance, the repurchase agreement (so called pronti contro termine) is traditionally 
concluded through two different sales contracts, a spot contract (contratto a pronti) and a forward 
contract (contratto a termine) that are linked by the same contractual object and through an 
economic link. Nevertheless, Italian authors have expressed many diverging opinions on the 
legal nature of pronti contro termine, see M. TOLA, Pronti contro termine, Milano, Giuffrè, 2013, p. 99 
ff. and A. DI AMATO, Il contratto di pronti contro termine, in E. GABRIELLI (ed.), Commentario del Codice 
Civile. Dei singoli contratti. Leggi collegate, Milano, UTET Giuridica, 2011, p. 109 ff. 
34 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., pp. 4-5. 
35 R. PEROTTI, The Repo Market, op. cit., p. 2.  
36 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 20. 
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a certain return, consisting of coupons and dividends. Therefore, the buyer 
generally agrees to satisfy the seller by paying compensatory amounts 
equivalent to any income payments received on the collateral, which are 
referred to as “manufactured payments”37. Any income payments generated 
by the collateral shall go to the seller, although they are materially delivered 
to the buyer as the legal owner at the time of payment38. Manufactured 
payments are due even if the securities have been sold or rehypothecated to 
a third party, because the buyer only has to return equivalent securities39. 
Overall, in such transaction structure, both market risk and any rewards 
associated with the ownership of the assets are with the original owner while 
outright ownership is temporarily transferred to the buyer40.  

In Europe, because a repo transaction involves the transfer of securities 
from one party to another, the 2002 Financial Collateral Directive (FCD)41 
applies. The FCD provides for three different ways of delivering securities42: 
(i) “title transfer financial collateral arrangement” (“TTCA”), implying 
transfer of the full legal title to the securities43; (ii) “security financial 
collateral arrangement” - i.e. delivery of the securities under a security 
interest without transferring full title, for instance through a pledge 
arrangement44; (iii) delivery of securities allowing for a “right of use” while 
retaining full title (however, should the securities be reused the arrangement 
transforms into a title transfer)45. Against this backdrop, repurchase 

 
37 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 49.  
38 Ibidem. 
39 Section 5 of the 2011 GMRA. For a definition of what is treated as income, see Section 2, 
paragraph 2 (y): “all interest, dividends or other distributions thereon, including distributions which are a 
payment or repayment of principal in respect of the relevant securities”. 
40 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., pp. 49-52. In case of 
equity, voting rights and corporate bonds may be transferred with the legal ownership to the 
buyer, see R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 20. 
41 Directive 2002/47/EC of the European Parliament and of the Council of 6 June 2002 on 
financial collateral arrangements. 
42 P. PAECH, Shadow Banking: Legal Issues of Collateral Assets and Insolvency Law, in European Parliament 
Directorate General for Internal Policies, Policy Department A: Economic and Scientific Policy, 2013, p. 21. 
43 Directive 2002/47/EC Article 2 paragraph 1 a) - b): "financial collateral arrangement" means a title 
transfer financial collateral arrangement or a security financial collateral arrangement whether or not these are 
covered by a master agreement or general terms and conditions; "title transfer financial collateral arrangement" 
means an arrangement, including repurchase agreements, under which a collateral provider transfers full ownership 
of financial collateral to a collateral taker for the purpose of securing or otherwise covering the performance of 
relevant financial obligations. 
44 Directive 2002/47/EC Article 2 paragraph 1 c): "security financial collateral arrangement" means an 
arrangement under which a collateral provider provides financial collateral by way of security in favor of, or to, a 
collateral taker, and where the full ownership of the financial collateral remains with the collateral provider when 
the security right is established. 
45 Directive 2002/47/EC Article 5: “Right of use of financial collateral under security financial collateral 
arrangements”: If and to the extent that the terms of a security financial collateral arrangement so provide, Member 
States shall ensure that the collateral taker is entitled to exercise a right of use in relation to financial collateral 
provided under the security financial collateral arrangement. Where a collateral taker exercises a right of use, he 
thereby incurs an obligation to transfer equivalent collateral to replace the original financial collateral at the latest 
on the due date for the performance of the relevant financial obligations covered by the security financial collateral 
arrangement. Alternatively, the collateral taker shall, on the due date for the performance of the relevant financial 
obligations, either transfer equivalent collateral, or, if and to the extent that the terms of a security financial 
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agreements transactions in Europe are mostly concluded with the TTCA, 
because this method would better fit the intended purposes of the parties. 
The securities are transferred from the original owner to the buyer, so that 
the latter becomes full owner of the relevant securities and the former 
receives a contractual claim for re-transfer of equivalent assets46. When the 
contract is concluded, the buyer has full right to disposal over the 
collateralized securities and may either sell them, transfer them to others as 
collateral or re-collateralize them47. If the seller defaults, thereby failing to 
repurchase the securities at the termination date, the buyer keeps the 
ownership of the securities, having the option to sell them in order to cover 
losses arising from the defaulted transaction48.  

Since repurchase agreements are legally structured as outright sales, 
many bankruptcy laws are not applicable in the first place. As the securities 
are in the property of the buyer, the latter doesn’t need to take enforcing 
actions against the collateral49. As such, theoretically the European 
mechanism would not require special treatment through safe harbors in case 
of insolvency50. However, possible differential treatments of repo 
transactions under the national laws of EU Member States and conflicts 
associated with those legal frictions have triggered the inclusion of safe 
harbors provisions both in the Financial Collateral Directive (“FCD”) and in 
the Settlement Finality Directive51. Accordingly, parties agree on a set of 
risk mitigation tools, such as close-out netting and margin, in their master 
agreements52. Since also these clauses might be in conflict with general 
insolvency rules, in order to prevent the risk that they become unenforceable 
should a party fail, the FCD provides for additional layers of protection53.  

 
collateral arrangement so provide, set off the value of the equivalent collateral against or apply it in discharge of 
the relevant financial obligations. [...]. 
46 P. PAECH, Shadow Banking: Legal Issues of Collateral Assets and Insolvency Law, op. cit., p. 21. The 
author argues that this is the easier way of structuring a repo transaction and actually the majority 
of repos are in the form of TTCAs, but theoretically it would be legally possible to secure the 
cash loan by a charge or pledge over the securities through a security interest. In this scenario, 
the original owner would remain the legal owner and the counterparty would have a weaker right 
(comparable to possession) over the securities.  
47 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 4. 
48 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 28. 
49 J. ARMOUR, D. AWREY, P. DAVIES, L. ENRIQUES, J. N. GORDON, C. MAYER, J. PAINE, Principles 
of Financial Regulation, op. cit., p. 455. Notwithstanding with this general rule, some jurisdictions 
include restrictions on borrowers’ ability to make payments to creditors or dispose of their assets 
during a specific period immediately preceding the event of insolvency. For the Italian 
framework see L. GUGLIELMUCCI, Diritto Fallimentare, Turin, Giappichelli, 2017, pp. 152 ff. 
50 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 6. 
51 Ibidem, p. 7. See respectively Article 8 of the Directive 2002/47/EC of the European Parliament 
and of the Council of 6 June 2002 on financial collateral arrangements and Article 9 of the 
Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on 
settlement finality in payment and securities settlement systems.  
52 P. PAECH, Repo and Derivatives Portfolios Between Insolvency Law and Regulation, in LSE Legal Studies 
Working Paper, 13, 2017, p. 5, available at https://ssrn.com/abstract=2984199.  
53 Ibidem. Protection includes, for instance, provisions upholding contractual clauses that allow 
for liquidation of repo portfolios in the run up to insolvency and beyond the opening of any 
proceeding, under which covered contracts are terminated, the market valued is determined as 
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3.2. The US framework 
 
In the United States, New York law (the predominant jurisdiction for 

American repo transactions) makes it difficult to transfer legal title to 
collateral.  Accordingly, a repo under New York law is legally constructed 
as a pledge of collateral, and simultaneously exempted from certain 
bankruptcy debtor safeguards. More specifically, the collateral is pledged 
but simultaneously exempted from the automatic stay54 on enforcement of 
collateral required under the US Bankruptcy Code that would normally 
apply to pledges55. This is possible because in the US repos are considered 
“Qualified Financial Contracts” (QFCs)56. Title II of the Dodd Frank Act 
Section 210(c)(8)(D) defines a QFC as “a securities contract, commodities 
contract, forward contract, repurchase agreement, swap agreement, or any similar 
agreement that the Federal Deposit Insurance Corporation determines by regulation, 
resolution, or order to be a qualified financial contract”. Including repo in the list 
of QFCs is of relevance, because the US Bankruptcy Code exempts QFCs 
from the automatic stay through special “safe harbors” provisions57. Thanks 
to the safe harbor mechanism, the buyer can immediately terminate a 
repurchase agreement by closing out, netting or setting off its positions and 
seizing the underlying collateral in case of insolvency of its counterparty58. 
In other words, the US repo is constructed in such way that in the event of 
a party’s insolvency, the counterparty holding the securities may liquidate 
them and accelerate or terminate the agreement59.  

Moreover, the buyer (“pledgee”) in a US repo has the right to use the 
collateral through rehypothecation, i.e. the use of pledged collateral as 
collateral in another transaction60. Because of rehypothecation, the 
transaction effectively achieves the same economic outcome of an outright 
sale61. In regard to this, there is a legal distinction between the American 
rehypothecation and the right of use of collateral in non-US repo markets62. 
In the US, since the collateral is pledged, title to collateral effectively 

 
equivalent to replacement costs and a total net amount is determined based on the difference 
between positive and negative values. In addition, the preferential treatment of creditors allows 
for a margining process, i.e. the process by which the value of collateral is regularly adapted to 
properly reflect the constantly changing exposure flowing from the portfolio, affecting the 
anticipated net amount. 
54 Automatic stays are statutory safeguards that prevent creditors from undertaking actions to 
close-out their contracts with the debtor, forcing creditors’ participation in the collective process 
of insolvency, see S. J. LUBBEN, Repeal the Safe Harbors, in American Bankruptcy Institute Law Review, 
18, 2010, p. 323. 
55 R. PEROTTI, The Repo Market, op. cit., p. 2. 
56 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 8. 
57 S. J. LUBBEN, The Bankruptcy Code Without Safe Harbors, in American Bankruptcy Law Journal, 84, 
2010, p. 128. 
58 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 8. 
59 R. PEROTTI, The Repo Market, op. cit., p. 2; see also K. GARBADE, The Evolution of Repo Contracting 
Conventions in the 1980s, in Federal Reserve Bank of New York Economic Policy Review, 12(1), 2006, p. 
30. 
60 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 10. 
61 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 6. 
62 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 11.  



Rivista di Diritto del Risparmio – 12/2019                                                  9 

remains with the collateral-giver63. If the latter grants a right of 
rehypothecation to the collateral-taker, the collateral-giver still remains the 
owner until the collateral-taker actually exercises her right of 
rehypothecation64. When the right is exercised, the legal title to collateral 
will be transferred to the third party to whom the collateral has been 
rehypothecated and the collateral-giver will remain with a contractual right 
to the return of fungible assets65. In addition, New York law provides for a 
fall-back provision in the event a buyer’s rights to collateral is not to be 
enforceable in law, leading to a recharacterization of repo as secured 
lending66. Such fall-back provision is not allowed under English law or EU 
law (nor under the Financial Collateral Directive67).  

Despite the aforementioned legal characterization being accepted in the 
literature, American authors and courts have overtime times discussed about 
the nature of the repo legal construction. There is a long-standing dispute 
as to how repos should be characterized from a legal standpoint and what 
are the consequence of such characterization for this multi-trillion-dollar 
market68. Against this backdrop, US-based repos entail a so-called 
recharacterization risk. Recharacterization is a term used by scholars and 
practitioners to indicate the risk of a transaction being treated by a court as 
something different from what the parties originally intended. This risk in 
our analysis is the risk of a title transfer arrangement to be treated as a grant 
of security interest69. This may occur because, as argued above, repos are 
substantially equivalent to secured loans as they both are financing 
arrangements characterized by a number of similarities70. Under US law, if 
repurchase agreements were to be considered disguised secured 
transactions, then Article 9 of the Uniform Commercial Code (UCC)71 would 

 
63 Ibidem.  
64 Ibidem.  
65 Ibidem. 
66 Ibidem, p. 10. 
67 Under the FCD, there is a clear distinction between pledge and title transfer, leading to the 
enforcement through a sale in case of a pledge and appropriation of full title in case of title 
transfer, thus avoiding recharacterization both at the time of perfection and enforcement, see J. 
DALHUISEN, Dalhuisen on Transnational Comparative, Commercial, Financial and Trade Law Volume 2, 
Oxford, Oxford University Press, 2016, p. 717. 
68 J. SCHROEDER, Repo Madness; the Characterization of Repurchase Agreements under the Bankruptcy Code 
and the U.C.C., in Syracuse Law Review, 46, 1996, p. 1008.  
69 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 125. See also, J. 
DALHUISEN, Dalhuisen on Transnational Comparative, Commercial, Financial and Trade Law Volume 2, 
op. cit., pp. 519 ff.; W. HAGERTY, Lifting the Cloud of Uncertainty over the Repo Market: Characterization 
of Repos as Separate Purchases and Sales of Securities, in Vanderbilt Law Review, 37, 1984, pp. 401 ff.; G. 
SIEGEL, Retail Repurchase Agreements: Overcoming Insecurity within the Securities Laws, in Annual Review 
of Banking Law, 2, 1983, pp. 257 ff. 
70 J. Schroeder, Repo Redo: Repurchase Agreements After the Real Estate Bubble, in Cardozo Legal Studies 
Research Paper, 360, 2012, p. 2. For a list of similarities, between repos and secured loans, see A. 
DUNCAN, R. CANNON, Repos of Loans - Now Possible, p. 1, available at 
https://www.cadwalader.com/uploads/books/105f9f59f9b4806acab6368322ebbb31.pdf.   
71 Article 9 of the Uniform Commercial Code governs a type of property interest, namely the 
security interest, laying the rules for effective creation, enforceability and priority of such 
interests, see H. HUGHES, Property and the True Sale Doctrine, in University of Pennsylvania Business Law 
Review, 19(4), 2017, p. 919. More specifically, see G. MCCORMACK, Secured Credit under English and 
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apply, as this article covers all transactions intended to create security 
interest in personal property, in spite of the actual form adopted by the 
parties72. If that was the case, there is consensus among US commercial 
lawyers that characterizing repo contracts as security interests would have 
disastrous effects on the financial industry73. In such a case, in fact, remedies 
of article 9 UCC would apply, so that in case of a breach of the seller’s 
obligation to repurchase the securities, the buyer would need to sell the 
securities in a foreclosure sale and then return to the debtor any monetary 
surplus from the market value obtained from this sale74. Accordingly, 
lawyers drafting repos avoid the language of secured lending and call their 
transaction by the name of sale75. Regardless, American judges have 
generally been keen to market needs and have often argued that repo 
transactions are functionally separate from secured loans, showing not only 
judicial sympathy for the parties’ own self-serving characterization, but even 
refusing to enter into any recharacterization process of complex financial 
products76. Therefore, practically, this risk should not be reason of major 

 
American Law, Cambridge, Cambridge University Press, 2004, pp. 70 ff., hereby summed as 
follows: Article 9 adopts a universal, unitary concept of security interest. The scope of its 
application is to apply to any transaction, regardless of its form, that creates a security interest in 
personal property or fixtures by contract and to a sale of accounts, chattel paper, payment 
intangibles or promissory notes. Security interest is therein defined as an interest in personal 
property or fixtures that secures either payment or else the performance of an obligation. Its 
scope is broad enough to encompass any functionally equivalent legal devices, for example 
transactions that do not involve the creation of security but nevertheless, in economic terms, 
serve the same financing purpose. 
72 J. SCHROEDER, A Repo Opera: How Criimi Mae Got Repos Backwards, in American Bankruptcy Law 
Journal, 76, 2002, p. 572. 
73 Ibidem, p. 565. For instance, the Fed strongly relies on the presence of a functioning market in 
repos as a tool for monetary policy. 
74 J. SCHROEDER, Repo Madness; the Characterization of Repurchase Agreements under the Bankruptcy Code 
and the U.C.C., op. cit., p. 1008. Also recommended W. CHIP, Are Repo Really Loans?, Tax Notes, 
2002, pp. 1056 ff., available at 
https://www.cov.com/~/media/files/corporate/publications/2002/05/are-repos-really-
loans.pdf;  K. KETTERING, Repledge and Pre-Default Sale of Securities Collateral under Revised Article 9, 
in Chicago-Kent Law Review, 74, 1999, pp. 1109 ff.; H. SCHATZ, The Characterization of Repurchase 
Agreements in the Context of the Federal Securities Laws, in St. John’s Law Review, 61, 1987, pp. 290 ff.; 
K. KETTERING, True Sale of Receivables: a Purposive Analysis, in American Bankruptcy Institute Law 
Review, 16, 2008, pp. 511 ff.; M. SPIELMAN, Wholesale Loan Repurchase Agreements: an Assessment of 
Investment Transaction Risks in Light of Continuing Legal Uncertainty, in Commercial Law Journal, 99, 
1994, pp. 476 ff.; J. DALHUISEN, Dalhuisen on Transnational Comparative, Commercial, Financial and 
Trade Law Volume 2, op. cit., pp. 519 ff.  
75 J. SCHROEDER, Repo Redo: Repurchase Agreements After the Real Estate Bubble, op. cit., p. 3. 
76 J. SCHROEDER, A Repo Opera: How Criimi Mae Got Repos Backwards, op. cit., p. 565. In the 
interests of providing fuller information, we have to acknowledge that English law is not exempt 
from such risk. Under English law certain security interests require registration and are void 
against a liquidator of the chargor on its insolvency if such registration did not occur. The risk 
derives from the requirement to register a security interest under the Companies Act of 2006. 
Potentially, if an English court would rule that a repo should be recharacterized as a loan, the 
seller being an English company, then the security would not be effective because it would have 
not been registered with the Companies House. As a result, the buyer would only have an 
unsecured claim against the seller for the repurchase price. But like American judges, English 
courts generally characterize a contractual document based on the parties’ actual will, see C. 
GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 125. We also have to remind 

https://www.cov.com/~/media/files/corporate/publications/2002/05/are-repos-really-loans.pdf
https://www.cov.com/~/media/files/corporate/publications/2002/05/are-repos-really-loans.pdf
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concern77. Besides, it can be easily noted that the best way to avoid 
recharacterization risk is simply by means of appropriate contract drafting. 

 
4. Collateral 

 
In repurchase agreements, the term collateral is used to describe the 

securities sold. The seller retains no property interest in the security as the 
buyer has the right to sell them over to a third party with no need of seller’s 
permission78. Nonetheless, the securities transferred in a repo are of 
uttermost importance in the anatomy of the transaction, because they 
operate as collateral for the stability of the deal79. Collateral in repo should 
bear the lowest credit and liquidity risk possible, making it easy to sell the 
underlying securities for a predictable value in the event of default80. There 
are two basic collateral structures around which the transaction can be built: 
(i) the general collateral repo (“GC”), which is nowadays dominant in the 
market and (ii) the special collateral repo81. With regard to the GC market, 
parties refer to a range of high quality and very liquid assets, fungible with 
each other, that they are willing to accept in the transaction82. Therefore, 
the GC repo rate is purely driven by the supply of - and demand for - cash83. 
When negotiating GC repos, the seller may choose which security to deliver 
as collateral, since the agreement covers only the term, size and price of the 
transaction84. The other available collateral option is the so called “special 

 
that there is no statutory definition of security interest in the UK and one must look at judicial 
interpretation. By contrast, Article 1(37) of the Uniform Commercial Code defines a security 
interest as an interest in personal property that secures either payment of money or the 
performance of an obligation or the interest of a buyer of accounts see G. MCCORMACK, Secured 
Credit under English and American Law, op. cit., p. 1; K. ONG, E. YEUNG, Repos & Securities Lending: 
the Accounting Arbitrage and their role in the global financial crisis, in Capital Markets Law Journal, 6(1), 
2010, p. 94; A. DUNCAN, R. CANNON, Repos of Loans - Now Possible, op. cit., p. 1. 
77 For GMRA-documented repo, the standard contract include a layer of protection against 
recharacterization. Paragraph 6 (f) of the 2011 GMRA states that: “Notwithstanding the use of 
expressions such as “Repurchase Date”, “Repurchase Price”, “margin”, “Net Margin”, “Margin Ratio” and 
“substitution”, which are used to reflect terminology used in the market for transactions of the kind provided for 
in this Agreement, all right, title and interest in and to Securities and money transferred or paid under this 
Agreement shall pass to the transferee upon transfer of payment, the obligation of the party receiving Purchased 
Securities or Margin Securities being an obligation to transfer Equivalent Securities or Equivalent Margin 
Securities”. 
78 ICMA, A Guide to Best Practice in the European Repo Market, 2017, p. 94, available at 
https://www.icmagroup.org/Regulatory-Policy-and-Market-Practice/repo-and-collateral-
markets/icma-ercc-publications/icma-ercc-guide-to-best-practice-in-the-european-repo-
market/. 
79 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, 2015, op. cit., p. 28. 
80 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 8.  
81 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., pp. 28-29.  
82 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 11. 
83 K. SCHULTZ, J. BOCKIAN, Repurchase Agreements, in S. SWAMMY, G. STRUMEYER (eds.), The 
Capital Markets, Hoboken, Wiley, 2017, p. 197. 
84 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 11. 
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collateral”85. In a special collateral repo, buyers look for specific securities, 
depending on the assets’ characteristics or their financial investment 
strategy86. Investors buying collateral are de facto lending money, so they 
are willing to lend at lower rates in exchange for their desired collateral, 
driving down the interest rate and causing what is called a collateral 
squeeze87. 

Regardless of whether securities are traded as GCs or specials, financial 
intermediaries operating in the repo market need to acquire a large quantity 
of assets in order to collateralize their transactions. First and most obvious 
sources of collateral are bond and equities held on their own balance sheets88. 
Another viable alternative is the use of brokerage assets deposited by their 
clients89. A further option involves the rehypothecation process described 
above90.  

After describing the collateral frameworks available to the parties, we 
need to define which assets are used as collateral in today market practice. 
Not surprisingly, a survey of the current assets traded in the market 
indicates that sellers and buyers look for collateral with the lowest 
counterparty and liquidity risk. These assets are largely represented by 
bonds issued by creditworthy central governments91. In addition, a key 
component in the selection process is the pricing of the securities, which 
should reflect the potential risks of the underlying transaction92. In this 
regard, the collateral is valued below its current market price in order to 
incorporate several risk factors, including counterparty, legal and liquidity 
risks93. This pricing results in a haircut (also called initial margin), that 
reflects the difference between the actual market value and the purchase 
price94. 

Currently, it is estimated that more than 85% of the collateral used in 
the European repo markets are government securities95. Structured 

 
85 Ibidem, p. 12.  
86 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 29.  
87 K. SCHULTZ, J. BOCKIAN, Repurchase Agreements, op. cit., p. 199. 
88 J. ARMOUR, D. AWREY, P. DAVIES, L. ENRIQUES, J. N. GORDON, C. MAYER, J. PAINE, Principles 
of Financial Regulation, op. cit., p. 455. 
89 Ibidem.  
90 Ibidem, p. 456. 
91 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 29.  
92 Ibidem.  
93 Ibidem.   
94 Ibidem. SAGUATO points out that he concepts of haircut and initial margin are both used in the 
repo market as equivalent tools but are actually calculated differently. A haircut is a discount to 
the true value of an asset, for example the value of the purchased security, so if the market value 
is for instance $100 and a 2% haircut is applied the security will be treated as it had a value of 
$98. In contrast, the initial margin represents the market value of the collateral as a percentage 
of the purchase price, for example if the buyer requires a 2% initial margin for every $100 of 
purchase price that it pays it will receive purchased securities worth $102 from the seller.  
95 ICMA, European Repo Market Survey No. 35, 2018, p. 14. The survey, conducted in June 2018 
and published in October 2018, shows that the figure for government bonds is 85.2%. 
Specifically, the shares for each government are allocated as follows: 19.8% Germany, 15.4% 
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products, on the contrary, represent a smaller component and are mainly 
used in the small European tri-party market, where they amount to about 
10% of EU triparty repos96. In the United States, Treasury securities 
account for about 65% of the American market, while the remaining is 
dominated by government-backed Agency debt and Agency Mortgage-
Backed Securities97. Other collateral are private sector assets, which are less 
liquid and riskier. Private sector assets include a large variety of securities 
including, but not limited to: (i) corporate bonds, typically senior unsecured 
debt; (ii) baskets of equity reproducing market indexes; (iii) covered bonds; 
(iv) AAA-rated mortgage-backed securities (MBS), especially from the 
residential sector, and other asset-backed and synthetic securities of the 
highest credit rating; (v) money market securities such as commercial paper 
and certificates of deposit98. Overall, the predominant use of highly rated 
assets as collateral, i.e. with a AAA rating, especially in the European 
market, makes the repo market resilient and improves financial stability. 
This is because sovereign bonds are generally risk-free99. This is also why 
the 2008 financial crisis affected much more the American repo market than 
the highly government-bond-collateralized European market100. 

 
5. Documentation 

 
Financial transactions are frequently documented through master 

agreements. These master agreements are written umbrella contracts 
setting out terms, conditions, rights and obligations governing all 
transactions underlying the same financial instrument or class of 
instruments between two or more counterparties101. In other words, master 
agreements are standardized contract forms. This type of centralized, 
modular contracting - usually drafted by industry groups to supply core 
terms for an entire market - is a common practice in global financial 
markets102. Repo agreements are no exception.  

Albeit sharing the feature of being considered a true sale under a legal 
perspective, European repo transactions may be subject to specific 
provisions of the laws of Member States, thus representing a possible source 
of contractual inconsistency and legal conflict103. Over time, these 
differences triggered industry-driven initiatives to lay the foundations of a 
harmonized governance and design of repurchase agreements, namely 

 
France, 13.2% UK, 11.7% Italy, 6.1% Spain, 5.1% USA, 4.9% Japan, 3.4% Belgium, 5.5% other 
eurozone countries, 5.2% other OECD countries. 
96 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 21. 
97 R. PEROTTI, The Repo Market, op. cit., p. 3. For an overview of the role played by private-label 
asset-backed securities as collateral to repo during the financial crisis, see A. KRISHNAMURTHY, 
S. NAGEL, D. ORLOV, Sizing Up Repo, in The Journal of Finance, 69(6), 2014, pp. 2394 ff. 
98 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., pp.  8-9. 
99 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 22. 
100 Ibidem.   
101 ICMA, A Guide to Best Practice in the European Repo Market, op. cit., p. 106. 
102 A. GELPERN, The Importance of Being Standard, in European Central Bank 2016 Annual Legal 
Department Conference Proceedings, 2017, p. 24.  
103 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit. p. 6. 



Rivista di Diritto del Risparmio – 12/2019                                                  14 

adopting a Global Master Repurchase Agreement (“GMRA”), drafted under 
the auspices of the International Capital Market Association (ICMA) in 
cooperation with its US counterpart, the Securities Industry and Financial 
Markets Association (SIFMA). GMRA is the principal master agreement in 
Europe and for cross-border repo transactions, as well as for many domestic 
transactions, the governing law of which is English law104. GMRA is used 
in the US market only when an American repo involves an international 
counterparty, because the US domestic market still tends to adopt a SIFMA-
drafted master agreement, the Master Repurchase Agreements (MRA), 
which is governed by New York law, first published in 1996 and not updated 
since105. GMRA was first published in 1992 and updated in 1995 and in 2000, 
while the latest version was published in 2011 to reflect changes in market 
practice and to harmonize GMRA with other master agreements, especially 
the Global Master Securities Lending Agreement (GMSLA) and the ISDA 
Master Agreement106. Currently, there are three main master agreements 
adopted in market practice: (i) 1995 GMRA; (ii) 2000 GMRA; (iii) 2011 
GMRA107. GMRA’s provisions do not need further negotiation by repo 
counterparties, since they are considered generic to the market108. Annex I 
“Supplemental Terms or Conditions” sets out terms and conditions that are 
peculiar to the specific transaction, in which additional terms may be agreed 
on by the parties109. Additional Annexes may be added to adapt the GMRA 
to specific markets and jurisdictions other than England110. Finally, the 
specific commercial terms of each individual transactions are provided in a 
model template called “Confirmations” included in Annex II “Form of 

 
104 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 7.  
105 Ibidem, p. 8. For an overview of the differences between the MRA and the GMRA, see SIFMA, 
Supplemental Guidance Notes. The Master Repurchase Agreements (1996 Version) and PSA/ISMA Global 
Master Repurchase Agreement (1995 Version), 1997, available at 
https://www.sifma.org/resources/general/mra-gmra-msla-and-msftas/. In sum, each standard 
agreement was developed in consideration of the market practices and legal environment in New 
York and London respectively. Accordingly, the main difference is the governing law, New York 
law for the MRA and English law for the GMRA. There are structural differences in the remedies 
applicable in the event of the default, as the MRA relies on termination or liquidation or 
replacement of securities, while the GMRA structures its remedies on close-out and set-off 
provisions. There are also differences in agency provisions and additional market-based 
differences relating to the events of default, margin calculation and margin for forward 
transaction. While the MRA addresses the regulatory status of certain US counterparties, the 
GMRA has specific annexes to allow for GMRA to be subject to another local law. 
106 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 18.  
107 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 11.  
108 ICMA, A Guide to Best Practice in the European Repo Market, op. cit., p. 106. For instance, the 
general agreement contained in the 2011 GMRA is divided into paragraphs, categorized as 
follows: 1. Applicability; 2. Definitions; 3. Initiation, Confirmation, Termination; 4. Margin 
Maintenance; 5. Income Payments; 6. Payment and Transfer; 7. Contractual Currency; 8. 
Substitution; 9. Representations; 10. Events of Default; 11. Tax Event; 12. Interest; 13. Single 
Agreement; 14. Notices and Other Communications; 15. Entire Agreement, Severability; 16. 
Non-assignability, Termination; 17. Governing Law; 18. No Waivers etc.; 19 Waiver of 
Immunity; 20. Recording; 21. Third Party Rights.  
109 Ibidem. 
110 Ibidem. Some available annexes include the Agency Annex, the Bills Annex, the Buy/Sell Back 
Annex, the Canadian Annex, the Equites Annex, the Gilts Annex, the Italian Annex.  

https://www.sifma.org/resources/general/mra-gmra-msla-and-msftas/
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Confirmation”111. Further, special provisions apply if the defaulting party 
has documented its repo business under GMRA112. Namely, a defaulting 
party under the GRMA triggers one of the Events of Default listed in the 
agreement, triggering contract’s close-out113. Accordingly, all outstanding 
obligations due on repos are accelerated for immediate netting and 
settlement114. 

As mentioned above, documenting repos through GMRA is essential for 
the transaction to be potentially successful. However, regulators also require 
regularly updated legal opinions as a condition of recognizing the 
enforceability of the whole agreement115. Accordingly, each year ICMA 
demands legal opinions in more than sixty jurisdictions on the enforceability 
of GMRA (or key parts of the agreement), especially the close-out netting 
provisions116. Legal opinions are pivotal for repo markets in order to 
minimize legal risk, including recharacterization risk, and provide clarity 
with respect to the legal certainty of the agreement and consequences of a 
default117. In view of this, netting legal opinions are the most important for 
the mechanics of a repo transaction. They cover the validity and 
enforceability of the close-out netting provisions, the validity of GMRA as 
a whole (including issues related to governing law), and the legal nature of 
repo in order to avoid recharacterization of the collateral title transfer118. 
Market participants look for legal opinions as part of their legal risk 
management process, to make sure GMRAs are legally valid, and as a mean 
to benefit from favorable netting treatment for the purposes of regulatory 
capital, accounting treatment and internal credit limits119. Each opinion has 

 
111 Ibidem.  
112 For information about the default management process see C. GEORGIOU, J. HAINES, 
UNDERSTANDING REPO AND THE GMRA, op. cit., pp. 155 ff. 
113 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 22. The list enumerates many acts 
of insolvency, such as presentation of a petition for the winding-up of the party, appointment 
of a liquidator, failures to pay cash amounts, making incorrect or untrue representations, being 
suspended from dealing in securities by an official body, etc. However, the insolvent party is 
automatically put into default only when a petition for the winding-up is filed or a liquidator is 
appointed, otherwise the party is not actually in default until its counterparty serves a Default 
Notice.   
114 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 155. This default 
mechanism was tested during the failure of Lehman Brothers and proved to work well, 
mitigating the impact of the crisis. 
115 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 18. 
116 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 133. The opinions are 
available only to ICMA members. In 2016, the jurisdictions covered by Netting Opinions were 
66, namely Anguilla, Australia, Austria, Bahamas, Bahrain, Barbados, Belgium, Bermuda, Brazil, 
British Virgin Islands, Canada, Cayman Islands, China, Croatia, Curaçao and Sint Maarten, 
Cyprus, Czech Republic, Denmark, England, Estonia, Finland, France, Georgia, Germany, 
Greece, Guernsey, Hong Kong, Hungary, India, Indonesia, Ireland, Israel, Italy, Japan, Jersey, 
Kuwait, Latvia, Liechtenstein, Lithuania, Luxembourg, Malaysia, Malta, Mexico, Netherlands, 
New Zealand, Norway, Oman, Philippines, Poland, Portugal, Qatar, Russia, Scotland, Singapore, 
Slovakia, Slovenia, South Africa, South Korea, Spain, Sweden, Switzerland, Taiwan, Thailand, 
Turkey, United Arab Emirates, United States of America.  
117 EUROCLEAR, Understanding Repo and the Repo Market, op. cit., p. 53. 
118 C. GEORGIOU, J. HAINES, Understanding Repo and the GMRA, op. cit., p. 133.  
119 Ibidem.  
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standard formatting and covers the following topics: (i) scope, indicating 
types of agreement and types of entities covered; (ii) assumptions, in which 
the legal counsel provides the factual and legal assumptions on which the 
netting opinion is based; (iii) actual opinion, which represents the core 
content; (iv) qualifications, that qualify or limit the opinion itself; (v) 
insolvency qualifications, explaining insolvency laws and procedure of the 
jurisdictions involved; (vi) GMRA core provisions, which are so material to 
the netting analysis that are not amendable by the parties120. Netting 
opinions are complex and most of the times do not provide straightforward, 
clarifying answers to the questions posed by the parties. This is why parties 
need an additional so-called “clean opinion”, on whether the opinion itself is 
sufficiently clear or not121.  

 
6. Taxonomy of repos 

 
From a legal and economic point of view, the basic repo agreement can 

be characterized by a number of different structures, each with their own 
peculiar features in order to suit specific customer requirements. The most 
important dichotomy is based on differences in the delivery method of cash 
and the way collateral is managed. In particular, this feature is pivotal to 
understand the difference between bilateral repurchase agreements (where 
buyer and seller transact directly), and tri-party repurchase agreements 
(where a clearing bank positions itself between the borrower and the 
lender)122. Differences between bilateral and tri-party include different 
timing of settlement, settlement costs and risk protections, and the ability 
to choose securities that can be posted as collateral123.  

 
6.1. Bilateral repo 

 
The bilateral repos provide for exchange of cash and securities directly 

between cash providers and collateral providers, usually simultaneously124. 
In a bilateral repo, two parties negotiate the terms of the trade, including 
the principal amount of the transaction, the interest rate due by the collateral 
provider, the type of securities they intend to deliver, along with the haircut 
for the collateral pledged and the maturity date125. This type of repo 
corresponds to the classic definition of repurchase agreement as a two-leg 

 
120 Ibidem, pp. 134-135.  
121 Ibidem, p. 136.  
122 M. BARR., H. JACKSON, M. TAHYAR, Financial Regulation: Law and Policy, St Paul, Foundation 
Press, 2016, p. 1226.  
123 V. BAKLANOVA, A. COPELAND, R. MCCAUGRIN, Reference Guide to U.S. Repo and Securities 
Lending Markets, in Federal Reserve Bank of New York Staff Reports, 740, 2015, p. 5. 
124 T. ADRIAN, B. BEGALLE, C. COPELAND, A. MARTIN, Repo and Securities Lending, in Federal 
Reserve Bank of New York Staff Reports, 529, 2013, p. 5. Also see A. COPELAND, D. DUFFIE, A. 
MARTIN, S. MCLAUGHLIN, Key Mechanics of the U.S. Tri-Party Repo Market, in Federal Reserve Bank 
of New York Economic Policy Review, 2012, p. 2.The bilateral market can additionally classified in 
two main segment, one in which dealers borrow cash and one in which dealers lend cash.  
125 V. BAKLANOVA, A. COPELAND, R. MCCAUGRIN, Reference Guide to U.S. Repo and Securities 
Lending Markets, op. cit., 6. 
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bilateral contract: (i) in the first/opening leg the seller (“collateral provider”) 
delivers securities to the buyer in exchange for cash; (ii) in the 
second/closing leg the buyer (“cash investor”) gives back the securities to 
the seller for a higher amount of cash, reversing in this way the cash flows126. 
The following diagram provides a visual snapshot of the bilateral repo 
mechanics.  

 

 
 

(Source: V. Baklanova, A. Copeland, R. McCaugrin, Reference Guide to U.S. 
Repo and Securities Lending Markets, in Federal Reserve Bank of New York Staff 
Reports, 740, 2015, p. 7) 

 
Bilateral repos have many advantages, especially when parties desire to 

maintain direct interaction or they look for a specific underlying security as 
collateral127. Moreover, this bilateral transaction allows the cash investor to 
obtain direct control over the collateral for the purposes of hedging against 
the collateral provider’s default risk128. The cash investor is also entitled to 
re-pledge the same collateral in other transactions129. This additional right 
to re-pledge the collateral is a key aspect of bilateral repos. The process 
through which parties may re-utilize the collateral is called 
“rehypothecation”130. The collateral buyer, as the actual legal owner of the 
collateral, has the capacity to re-utilize the collateral by re-pledging it to a 
third party131. This process allows the buyer to obtain new funding at lower 
cost132.  

However, bilateral contracting has certain costs, namely the 
transactional costs of deliveries. Moreover, parties have to ensure sound 
collateral pricing that may reflect the actual market value of the repo 
principal discounted for the operational risk that the delivery might not 

 
126 Ibidem.  
127 T. ADRIAN, B. BEGALLE, A. COPELAND, A. MARTIN, Repo and Securities Lending, op. cit., p. 5. 
128 Ibidem.  
129 K. SCHULTZ, J. BOCKIAN, Repurchase Agreements, op. cit., p. 194. 
130 Rehypothecation is an alternative name for repledging or reuse, the latter being also used in 
the repo market for the outright sale of collateral from the buyer to a third party, potentially 
causing some confusion in the terminology. 
131 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 11.  
132 A. COPELAND, D. DUFFIE, A. MARTIN, S. MCLAUGHLIN, Key Mechanics of the U.S. Try-Party 
Repo Market, op. cit., p. 2. 
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occur133. In a bilateral repo, the buyer is also required to record the securities 
received as collateral and ensure proper margin is applied134. Finally, the 
custodian bank of each party is responsible for clearing and settlement 
processes135. 

 
6.2. Tri-party repo 

 
A tri-party transaction is more complex than a bilateral repo. On the 

one hand, clearing and settlement occur through a settlement system 
operated by a third intermediary party in its own balance sheets, namely a 
clearing bank, that holds in custody both cash and collateral used in the 
transaction136. The post-trading process is therefore outsourced to a single 
custodian bank in order to reduce the administrative burden for investors137. 
On the other hand, in the first leg of the transaction there is an initial credit 
extension to the borrower that usually takes place in late afternoon, while 
both cash and collateral are transferred to the clearing bank138. The clearing 
bank places the collateral provided by the borrower and the funds obtained 
from the lender in each other’s accounts. In fact, the clearing bank usually 
holds already collateral and cash from each party, so that it only needs to 
internally set off the accounts through a process known as “winding the 
transaction”139. During the life of the transaction, borrowers may not access 
the collateral and lenders cannot withdraw their funds140. The clearing bank 
unwinds the transaction the morning after the transaction occurs by 
releasing the collateral to the borrower and placing the funds, including a 

 
133 K. SCHULTZ, J. BOCKIAN, Repurchase Agreements, op. cit., p. 195. Operational considerations 
are of utmost importance, because buyers and sellers need to conduct a daily mark-to-market 
and issue margin calls, as bilateral repo are mainly done through a delivery versus payment” 
settlement. Also see R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 20, for an 
explanation of the two occasions when failure to deliver collateral might happen, that is at the 
start of the repo if the seller fails to deliver or at the end of the repo if there is a failure to deliver 
by the buyer. 
134 A. COPELAND, D. DUFFIE, A. MARTIN, S. MCLAUGHLIN, Key Mechanics of the U.S. Try-Party 
Repo Market, op. cit., p. 3.  
135 V. BAKLANOVA, A. COPELAND, R. MCCAUGRIN, Reference Guide to U.S. Repo and Securities 
Lending Markets, op. cit., p. 5. 
136 V. BAKLANOVA, C. CAGLIO, M. CIPRIANI, A. COPELAND, A New Survey of the U.S. Bilateral 
Repo Market: A Snapshot of Broker-Dealer Activity, in Federal Reserve Bank of New York Staff Reports, 
758, 2016, p. 1.  
137 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 20. In Europe, the most important 
clearing agents are Clearstream Luxembourg, Euroclear, Bank of New York Mellon, and JP 
Morgan. In the US they are Bank of New York Mellon and JP Morgan, the latter having though 
announced to leave the market soon, see Pensions & Investments, JPMorgan exit from repo market 
seen as further regulatory fallout, 16 August 2016. See also K. GARBADE, The Evolution of Repo Contracting 
Conventions in the 1980s, in Federal Reserve Bank of New York Economic Policy Review, 12(1) 2006, 
38ff, where the author explains how the market for triparty repo was developed by Salomon 
Brothers in the late 1970s as a device to reduce the cost of financing its positions in Treasury 
securities. 
138 M. Barr, H. Jackson, M. Tahyar, Financial Regulation: Law and Policy, op. cit., p. 1228.  
139 Ibidem. 
140 Ibidem.  
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premium, back into the lender’s account141. Moreover, between the 
unwinding and winding process the clearing bank extends intraday credit 
to the borrower in order to ease the financing of its securities inventories, 
since they are no longer financed by the tri-party cash lender142.  

The clearing bank does not take the role of principal intermediary in the 
transaction, but it merely acts as an agent143. The triparty agent it is solely 
responsible for giving instructions to a Central Securities Depository (CSD) 
on behalf of counterparties to a repo144. The fact that the clearing bank is an 
agent also means the legal relationship between the parties remains 
unchanged, while they still bear the risks of the transaction, including the 
risk of default of one counterparty145. The following diagram better clarifies 
this point. 

 

 
 

(Source: M. Barr., H. Jackson, M. Tahyar, Financial Regulation: Law and 
Policy, St Paul, Foundation Press, 2016, p. 1228) 

 
In the event of default of one counterparty the tri-party agent would 

simply refuse to receive further instructions from the defaulting party, 
waiting instead for further instructions from the non-defaulting party146. 
Against this backdrop, in a tri-party repo parties still need to sign bilateral 
written agreements, such as a master agreement, but they also need further 
documentation with the triparty agent, adding another layer of contractual 
obligations147. 

 
141 Ibidem.  
142 Ibidem.  
143 V. BAKLANOVA, A. COPELAND, R. MCCAUGRIN, Reference Guide to U.S. Repo and Securities 
Lending Markets, op. cit., p. 8. Therefore, a triparty agent in not a Central Clearing Counterparty 
(CCP), which instead would interpose between counterparties to net their transaction, becoming 
the seller to every buyer and the buyer to every seller, see also R. COMOTTO, A Primer on Tri-Party 
Repo, op. cit., p. 1. 
144 R. COMOTTO, A Primer on Tri-Party Repo, op. cit., p. 1. 
145 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., 20. 
146 R. COMOTTO, A Primer on Tri-Party Repo, op. cit., 1.  
147 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., 20. The documentation may include, 
for instance, account-opening documents, general terms of business, service agreements. Some 
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Tri-party transactions offer several advantages, especially where parties 
involved in repo transactions have no operational capability to trade by 
themselves. Clearing agents have in fact the infrastructure to increase 
operational efficiencies to reduce costs to both buyers and sellers148. 
Moreover, clearing agents ensure enhanced protection for the purpose of the 
repo transactions: cash investors are protected from dealer’s default through 
a haircut negotiated with the collateral provider149. At the same time, 
collateral providers are protected from failure of delivery as the collateral is 
held in custody of the bank and may not be utilized outside its triparty 
settlement platform150. The intermediary also provides a range of services, 
including collateral management in the form of pricing and daily marking-
to-market (i.e. daily settling of gains and losses due to changes in the market 
value of the security), managing trade, collateral selection, payment and 
ensuring that the collateral posted may satisfy the master agreement 
standardized provisions, which also details specific requirements for eligible 
collateral151. Against this background, collateral selection is particularly 
important. Although it may be performed manually by the seller, it is usually 
automated by the agent through algorithms152. European triparty agents 
also offer sellers an unconstrained right of substitution of the collateral 
during the life of the repo transaction153. Since physical delivery of securities 
does not take place, transactions costs are lower than in a bilateral repo and 
exchange of cash and collateral is entirely made through a journal entry on 
the books of the clearing bank154. All that being said, triparty contracting 
also has some downsides, which became clear during the last financial 
crisis155. In particular: (i) when a broker dealer suffers liquidity shortages, 
the clearing bank may restrict credit by shortening repo maturities and 
demanding higher interest rates and more collateral through an increase of 
haircuts, thus effectively exposing repo borrowers to lenders runs; (ii) if the 
solvency of the borrower’s is questioned while the transaction is unwound, 
lenders may refuse to provide funds to rewind the transaction and pull their 
deposits, exposing the clearing bank to borrowers’ credit risk for longer than 
expected; (iii) clearing banks may be exposed to borrowers’ defaults, 

 
provisions are specifically common to triparty documentation: general framework, election of 
commercial parameters, operating procedures, indemnities, liability limitations, rights of reuse, 
disputes, governing law, etc. see C. GEORGIOU, J. HAINES, UNDERSTANDING REPO AND THE 

GMRA, op. cit., 122 ff.  
148 K. SCHULTZ, J. BOCKIAN, Repurchase Agreements, op. cit., 196. Some specific examples of 
services offered by a triparty agent include account holding, transaction processing, selection of 
purchased securities, margining, substitutions, reporting.  
149 Ibidem.  
150 V. BAKLANOVA, A. COPELAND, R. MCCAUGRIN, Reference Guide to U.S. Repo and Securities 
Lending Markets, op. cit., p. 8. 
151 K. SCHULTZ, J. BOCKIAN, Repurchase Agreements, op. cit., p. 196. Also see R. COMOTTO, A Primer 
on Tri-Party Repo, op. cit., p. 2, for detailed explanations on the process of collateral selection and 
substitution. 
152 R. COMOTTO, A Primer on Tri-Party Repo, p. 2. 
153 Ibidem. The substitution might happen for several reason, for example securities become 
ineligible or cheaper securities become available.  
154 K. SCHULTZ, J. BOCKIAN, Repurchase Agreements, op. cit., p. 196. 
155 M. BARR, H. JACKSON, M. TAHYAR, Financial Regulation: Law and Policy, op. cit., p. 1229. 
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triggering a fire sale of the collateral that could cause negative spillover 
effects to other dealers holding the same securities156. 

From a legal and institutional perspective, the triparty market is 
somehow different in Europe and in the United Sates. Triparty agents settle 
around 60% of the American repo market, focusing on treasury and agency 
debt, while in Europe they are normally involved in managing non-
government bonds and equity, staggering at less than 10% of the total repo 
market157. It must be noted that while in Europe true term repos are 
dominant, in the US the triparty system has traditionally unwound term 
repos each morning to be rearranged in the afternoon, effectively 
transforming them in overnight repos that are rolled over each day, in order 
to give sellers a daily opportunity to replace collateral158. In Europe, the 
same outcome is achieved through direct substitution and margining159. 
Finally, the European market does not suffer from a concentration of the 
investor base, while the American one is dominated by money market 
mutual funds and securities lending agents reinvesting cash collateral160. 
Within the standard triparty market, there is a segment of the US repo 
market - the General Collateral Finance (GCF) repo market - which only 
allows high-quality, liquid assets that are close substitutes to each other 
(hence, “general”) to be posted in covered transactions161. The GFC allows 
netting in both legs of the transaction so as to minimize costly transfer of 
securities, both by extending the time granted to the borrower for delivery 
and by reducing the cost for collateral substitution162. Unlike a standard 
triparty transaction, where parties’ identity is revealed, the GCF is traded 
anonymously, thus resulting in a blind-brokered interdealer market163. In 
other words, participants do not need to choose and identify a counterparty 
to complete the transaction, thereby saving the costs of negotiating 
individual collateral arrangements164. The common feature with the triparty 
market is the use of the same infrastructure, as trades are settled on the 

 
156 Ibidem.  
157 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 21.  
158 R. PEROTTI, The Repo Market, op. cit., p. 4. Also see R. COMOTTO, Frequently Asked Questions on 
Repo, op. cit., p. 21, where it is pointed out that this practice requires the triparty agents to create 
a systemic intraday credit exposure; also see A. COPELAND , A. MARTIN, M. WALKER, Repo Runs: 
Evidence from the Tri-Party Repo Market, in Federal Reserve Bank of New York Staff Reports, 506, 2011, 
pp. 6 ff., in which the authors describe the timing of events of triparty repo markets in the United 
States in three stages: (i) morning: trade agreement; (ii) afternoon: collateral allocation; (iii) next 
morning: the “unwind”. 
159 R. COMOTTO, Frequently Asked Questions on Repo, op. cit., p. 21. 
160 Ibidem.   
161 M. J. FLEMING, K. GARBADE, The Repurchase Agreement Refined: GFC Repo, in Federal Reserve 
Bank of New York Current Issues in Economics and Finance, 9(6) 2003, 1. To participate, dealers must 
be netting members of FICC’s Government Securities Division, see T. ADRIAN, B. BEGALLE, A. 
COPELAND, A. MARTIN, Repo and Securities Lending, op. cit., p. 6. 
162 M. J. FLEMING, K. GARBADE, The Repurchase Agreement Refined: GCF Repo, op. cit., p. 3. Interest 
on the repo is paid at maturity, but there are daily accrued interests and mark-to-market payments 
associated with the reversals, protecting financial interests of both parties.  
163 M. BARR, H. JACKSON, M. TAHYAR, Financial Regulation: Law and Policy, op. cit., p.1230. 
164 Ibidem.  
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books of the clearing banks165. The main advantage of the GCF is trade 
netting, which allows dealers to manage their position more flexibly. 
Currently, in the United States most of the transactions occur via GFC 
documentation166.  

 
7. The repo market: a primer 

 
Albeit the scope of this paper is strictly limited to the repo transaction, 

it is desirable to make some brief remarks on the overall repo market. 
The repo market is largely over-the-counter, therefore estimates of its 

size are difficult to come by, due to the lack of transparency and reporting 
duties. In this regard, we also need to highlight that repurchase agreements 
are strictly intertwined with what has come to be known as the “shadow 
banking” system167. Currently, to provide a complete overview on its market 
size and characteristics, one should compare the market dimensions in 
Europe and in the US, as they combined represent more than 70% of the 
global repo market168. In Europe, the European Repo and Collateral Council 
(ERCC) of the International Capital Market Association (ICMA) conducted 
a semi-annual survey on the European repo market in June 2018169. The 
survey asked 62 offices of fifty-nine financial groups, mainly banks, for the 
value and breakdown of repo contracts on their trading books outstanding 
at the close of business on June 2018. The results showed that the total value 
of the repo contracts on the books of the participating institutions was EUR 
7351 billion. In the US, the total repo market borrowing by primary dealers 
ranged between a notional amount of $2 trillion and $2.3 trillion for the 
twelve months ending in September 2018, as in prior years170. The triparty 
activity (exclusive of GFC transactions) went from the $1.6 trillion of March 
2016 to the $1.9 trillion of October 2017. 

In Europe, repos are the main source of money market funding for banks 
and transactions are primarily conducted in the so-called “interbank repo 
market” - where banks can extend loans to one another for a specified term 
using repos171. Banking institutions - including commercial, retail, and 
investment firms, as well as national central banks - looking for risk-adverse 
opportunities benefit from this huge market fueled by the European System 

 
165 M. J. FLEMING, K. GARBADE, The Repurchase Agreement Refined: GFC Repo, op. cit., p. 5. 
166 T. ADRIAN, B. BEGALLE, A. COPELAND, A. MARTIN, Repo and Securities Lending, op. cit., p. 5. 
167 For an overview of the role played by repos in the shadow banking system, see A. M. PACCES, 
H. NABILOU, The Law and Economics of Shadow Banking, in I.H-Y. CHIU, I. G. MACNEIL (eds.), 
Research Handbook on Shadow Banking. Legal and Regulatory Aspects, Cheltenham, Edward Elgar 
Publishing, 2018, pp. 7 ff.  
168 P. SAGUATO, The Liquidity Dilemma and the Repo Market: a Two-Step Policy Option to Address the 
Regulatory Void, op. cit., p. 15. 
169 See ICMA, European Repo Market Survey No. 35, 2018.  
170 Financial Stability Oversight Council (FSOC), Annual Report, 2018, p. 44; see also SIFMA, Repo 
Market Fact Sheet, 2017. 
171 L. MANCINI, A. RANALDO, J. WRAMPELMEYER, The Euro Interbank Repo Market, in Swiss 
Finance Institute Research Paper No. 13-71, 2015, p. 4.,  available at 
https://www.cbs.dk/files/cbs.dk/angeloranaldopaper_4.pdf. The interbank repo market does 
not include all the repos outside the banking sector.  
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of Central Banks (ESCB)172. Additional market participants include 
securities market intermediaries and highly leveraged investors, such as 
hedge funds driven by optimal funding strategies173. The following diagram 
better clarifies the European scenario. 

 

 
 
(Source: L. Mancini, A. Ranaldo, J. Wrampelmeyer, The Euro Interbank 

Repo Market, in Swiss Finance Institute Research Paper No. 13-71, 2015, p. 29) 
 
Conversely, in the United States securities dealers are generally 

involved in repo transactions, operating as intermediaries between cash 
lenders and cash borrowers174. American lenders are generally institutional 
investors of cash pools, while borrowers are generally investors, such as 
broker-dealers175. The Federal Reserve System is also an active market 
participant. The following diagram provides a visual snapshot of the 
American scenario. 

 

 
172 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 17.  
173 Ibidem, p. 16.  
174 S. WU, H. NABILOU, Repo Markets across the Atlantic: Similar but Unalike, op. cit., p. 17. 
175 V. BAKLANOVA, A. COPELAND, R. MCCAUGRIN, Reference Guide to U.S. Repo and Securities 
Lending Markets, op. cit., p. 15. Also see SIFMA, Repo Market Fact Sheet, 2017.  
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(Source: V. Baklanova, A. Copeland, R. McCaugrin, Reference Guide to U.S. 
Repo and Securities Lending Markets, in Federal Reserve Bank of New York Staff 
Reports, 740, 2015, p. 16) 

 
Despite the different composition of repo users in Europe and in the US, 

their operational functioning and economic purposes are quite similar. First, 
repo buyers are risk-adverse, cash-rich investors looking for safe short-term 
investments, such as money market mutual funds (MMMFs)176, asset 
managers, insurance companies, pension funds, corporations, banks, 
government sponsored entities (GSEs) and municipalities177. They trade in 
repos to earn a profit by maximizing their return on short-term cash, 
motivated by the layer of protection offered by the collateral178. Second, 
sellers are entities such as hedge funds, real estate investment trusts and 
asset managers looking for low-cost funding strategies to finance or 
leverage their securities positions to increase portfolio returns179. 
Additionally, as repos are used to obtain specific securities, investment 
companies, pension funds and insurance companies are the main providers 
of collateral upon demand180. Third, financial intermediaries, such as 
securities dealers and large banks, engage in repo transactions as both 

 
176 Money market funds are financial intermediaries that manage funds on behalf of investors 
who wish to invest in low-risk securities. MMMFs allow for funds withdrawal at a short notice. 
Their objective is to maintain the value of their assets’ principal, so they only invest in low-risk, 
short-term securities, see M. KACPERCZYK, P. SCHNABL, Money Market Funds. How to Avoid 
Breaking the Buck, in V. ACHARYA, T. COOLEY, M. RICHARDSON, I. WALTER (eds.), Regulating Wall 
Street. The Dodd-Franck Act and the New Architecture of Global Finance, Hoboken, Wiley, 2011, pp. 
305 ff.; M. BARR., H. JACKSON, M. TAHYAR, Financial Regulation: Law and Policy, op. cit., pp. 1197 
ff.  
177 K. Schultz, J. Bockian, Repurchase Agreements, op. cit., p. 190. For a market overview also see V. 
Baklanova, Repo and Securities Lending: Improving Transparency with Better Data, in Office of Financial 
Research Brief Series No. 15-03, 2015.  
178 K. Schultz, J. Bockian, Repurchase Agreements, op. cit., p. 190. 
179 V. BAKLANOVA, A. COPELAND, R. MCCAUGRIN, Reference Guide to U.S. Repo and Securities 
Lending Markets, op. cit., p. 17. Much of their borrowing activities happens indirectly through the 
prime brokerage units of these firms, see EUROCLEAR, Understanding Repo and the Repo Market, p. 
21.  
180 Ibidem, p. 17 
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sellers and buyers181. The intermediation chain provides clients with 
collateralized financing and allows the dealers to repledge the collateral to 
obtain additional funding for cash investors through bilateral and reverse 
repos, while triparty repos are mostly used by the dealers to fund 
themselves182. After raising funds through repos, these intermediates have a 
number of alternatives: (i) they may use these funds to purchase other 
financial assets in order to keep them in their balance sheets or to repackage 
them for sale via securitization; (ii) they can support their brokerage 
activities to ensure they meet their financial obligations; (iii) they may use 
these funds to pay other liabilities, including dividends or debts with third-
party service providers183.  

With regard to the triparty repo market, buyers include cash-rich but 
risk-adverse investors that do not possess internal infrastructures for 
collateral management and securities settlement, such as, again, some 
money market mutual funds, pension funds, wealth funds and commercial 
banks184. Sellers of triparty products are mostly securities dealers that 
benefit from the lower operational requirements (e.g. not having to take care 
of collateral management themselves)185. As argued above, because of the 
triparty repo structure, a clearing bank is always involved, acting as an 
intermediary agent.  

Finally, central banks use repos to implement their monetary policy 
through open market operations in order to provide assistance to the 
banking system186.  

 
8. Conclusion 

 
This paper sought to scrutinize the legal and economic foundations of 

the repurchase agreement’s structure from a comparative legal standpoint. 
The examination has unearthed both common features and substantial 
differences in the legal framework of repurchase agreements in Europe and 
in the United States. On the basis of these findings, we shall endeavor to 
summarize the main distinguishing features. It must be recalled that repo 
transactions are widely executed in both common law and civil law 
jurisdictions, but a comparative survey of the contractual scheme shows that 
their legal construct is essentially different. As argued multiple times, in 
Europe legal title of the underlying collateral is transferred from the seller 

 
181 K. SCHULTZ, J. BOCKIAN, Repurchase Agreements, op. cit., p. 190. 
182 V. BAKLANOVA, A. COPELAND, R. MCCAUGRIN, op. cit., p. 17. 
183 J. ARMOUR, D. AWREY, P. DAVIES, L. ENRIQUES, J. N. GORDON, C. MAYER, J. PAINE, 
Principles of Financial Regulation, op. cit., p. 456. 
184 R. COMOTTO, A Primer on Tri-Party Repo, op. cit., pp. 3-4.   
185 Ibidem, p. 4. 
186 Ibidem, p. 8. For instance, the ECB is empowered with standard and non-standard monetary 
policy tools to ensure the transmission of monetary policy throughout the financial system. The 
legislative framework is set out in Article 18 of the ESCB Statute, which provides that “in order 
to achieve the objectives of the ESCB and to carry out its tasks, the ECB and the national central banks may 
operate in the financial markets by buying and selling outright (spot and forward) or under repurchase agreement 
and by lending or borrowing claims and marketable instruments, whether in euro or other currencies, as well as 
precious metals [...]”. 
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to the buyer of the securities by means of an outright transfer of legal 
ownership, thereby making the European repo transaction a legal true sale 
- or, in the wording of the Financial Collateral Directive, a title transfer 
collateral arrangement. Conversely, in the United States, the collateral in 
the transaction is formally pledged, but it is simultaneously exempted from 
the automatic stay, through special “safe harbors” provisions, so that - in the 
event of a party’s insolvency - the counterparty holding the securities may 
liquidate them and accelerate or terminate the agreement. The peculiar 
treatment of US-based repo agreements, coupled with the right of 
rehypothecation of collateral, imprints on the transaction the same economic 
outcome as a true sale. Regardless of actual legal status, both legal systems 
allow for bilateral and tri-party delivery structures. However, while bilateral 
settlement is widely used in both European and American over-the-counter 
markets, collateral management in the US is mostly conducted via the tri-
party scheme, whereas in Europe the tri-party sector plays a relatively small 
part. On the other hand, repos in the European market are mostly cleared 
through central clearing counterparties, using electronic repo trading 
systems. Also, US-based repo agreements are generally processed 
overnight, while Europe-based agreements tend to take a little longer (from 
two days to one week). In addition, it must be recalled that in both legal 
systems sellers and buyers look for underlying collateral with the lowest 
counterparty and liquidation risk, therefore it is no surprise that in Europe 
government securities are dominant, while in the US both Treasuries and 
other government-sponsored agency securities are overwhelmingly used. 

From an institutional perspective, the infrastructure of the European 
market is different from the American one, as a consistent number of euro 
repo transactions are conducted in the interbank market, reflecting the 
continental bank-based system. This implicates that European repo 
transactions are not entirely settled in the shadow banking system. 
Accordingly, market participants are mostly banking institutions - including 
commercial, retail, and investment firms, as well as national central banks. 
Conversely, in the United States, a securities dealer is generally involved in 
the transaction, operating as an intermediary between cash lenders and cash 
borrowers. Therefore, market participants are mostly institutional investors 
of cash pools, such as money market mutual funds acting as lenders on one 
side, and broker-dealers acting as borrowers on the other. Hence, the 
American market is more entangled with the shadow banking sector. 

 All the above considered, we want to emphasize that the comparative 
approach should be the preferred analytical tool to scrutinize the ever-
evolving legal and economic dynamics of cross-continental financial 
transactions.  

 


